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As a REALTOR® that belongs to an ITSO Member Association, you have the privilege of using the ITSO
MLS® System. This gives you access to the best tools and technology, which enables you to provide
superior solutions to your clients. The ITSO MLS® System is more than just a database of listing
information though.

The definition of an MLS® System is this:

A member-to-member cooperative selling system for the purchase, sale, or lease of real
estate that is wholly owned and controlled by one or more associations, includes an
inventory of listings of participating REALTORS®, and ensures a certain level of accuracy
of information, professionalism, and cooperation amongst REALTORS®.

That last part is what makes an MLS® System more than just technology. The level of professionalism
associated with a particular MLS® System is entirely dependent on how professional its users are. It is
the REALTORS® participating in an MLS® System that are responsible for the accuracy of the
information. They are the ones that must be professional in all their dealings and must cooperate with
other REALTORS®.

There will be situations where REALTORS® do not cooperate with others or there is a misunderstanding
as to who is entitled to a commission. In those instances, a claim may be filed with ITSO or a Member
Association.

One of the core values of the ITSO MLS® System is that all users will share singular expectations, duties,
and obligations when using the system. ITSO created an Arbitration Policy to ensure commission claims
are handled consistently for all REALTORS® using the ITSO MLS® System. In addition to increasing
consistency, this policy ensures that REALTORS® using the ITSO MLS® System are held accountable for
their actions.

This manual will explain the Arbitration Policy and can help you understand whether you might be in a
position to file a claim. It will also set out what to expect if you are involved in a commission dispute.



Application of Policy

The Arbitration Policy sets out the process that will be followed for all commission and fee disputes.

It is important to point out that the policy applies to all users of the ITSO MLS® System - not just
REALTORS® that belong to your Association. So if you are involved in a dispute with any other brokerage
or REALTOR ® that is using the ITSO MLS® System, including Super Subscribers, then you can submit the
dispute to ITSO for resolution pursuant to this policy.

Another important thing to note is that the Arbitration Policy forms a binding arbitration agreement
among parties to a dispute. Brokerages are required to submit commission disputes to arbitration for
resolution pursuant to Article 24 of the REALTOR® Code. Further, all users of ITSO’s MLS ® System agree
to be bound by the terms ITSO’s Arbitration Policy when they first log into the MLS ® System, which
requires that claims be submitted to ITSO or an ITSO Member Association unless the Parties have
mutually agreed not to arbitrate the claim.This means that you are not permitted to file an action in
court regarding a commission dispute unless you and the other party agree not to enter into arbitration
and you notify the Professional Standards Manager of that agreement.

Policy Overview

The Arbitration Policy starts by setting out the Claim process. When a Claim is submitted to ITSO, the
Professional Standards Manager will review the Claim, ensure all the required information is included as
well as the filing fee, and will determine if ITSO has jurisdiction over the dispute. Interprovincial
disputes, for example, would go through the arbitration process at the Canadian Real Estate Association
instead of ITSO. A Claim involving two salespeople at a single brokerage would be another example of a
dispute that would not fall under the jurisdiction of ITSO’s Arbitration Policy.

If the Claim falls under ITSO’s jurisdiction then the Professional Standards Manager will provide a copy
of the Claim to the Respondent so that they can file a Response.

Once a Response has been filed then the matter will be referred to a mediator. The policy sets out that
all parties to a Claim are required to attempt to resolve the dispute through mediation first before
resorting to arbitration. An Arbitration Committee member will be appointed as a mediator. The goal is
to try to resolve disputes faster, more amicably, in a less formal setting.

If a dispute cannot be resolved by mediation, then it will proceed to an arbitration hearing. The Chair of
the Arbitration Committee will select a panel of arbitrators to hear the dispute. The policy then sets out
the procedures that will be followed for an arbitration hearing. After the hearing, the panel members
will deliberate to arrive at a conclusion and the decision will be delivered to the parties to the dispute.

The policy then sets out the procedures for appealing an arbitration award. Most of the process for
appeals is handled at the Ontario Real Estate Association (OREA), but the Professional Standards
Manager will coordinate with OREA to provide information on the proceedings up to that point. The
policy provides that once an appeal decision is made, it is final and binding on the parties.

A full copy of the Arbitration Policy is attached as Appendix 1 to this Manual.



When you are Involved in a Commission Dispute

Filing a Claim

If you are involved in a commission dispute then you might want to file a Claim with ITSO. Here are a
couple things to consider before filing the Claim. First, only brokerages can be parties to a commission
dispute as they are the entity that commissions are payable to. If you are a salesperson, then you’ll need
to get your brokerage to file the Claim.

Secondly, keep in mind that there is a filing fee of $1000. If the fee or commission in question is less
than $1000, then you may want to try to resolve the matter informally. If you end up filing a Claim with
ITSO, and if the matter is resolved at mediation, then you may get the filing fee back. The Chair of the
Arbitration Committee will decide how much of the filing fee is to be retained by ITSO to offset the costs
of the proceedings.

Third, consider when the circumstances arose that gave rise to the Claim. The Arbitration Policy provides
that a Claim can only be filed if it is done within 180 days of those circumstances.

If you decide to file a Claim then you need to include all the required information:

i. Afiling fee of $1000;

ii. The amount in dispute or the basis on which the amount is to be calculated;

iii. A detailed statement of all facts relied on to support the Claim;

iv. All supporting documentation; and

v. Anundertaking of the Claimant to be subject to and to abide by the decision of the
Arbitration Panel.

Be specific in the Claim. For example, you wouldn’t want to say that you are owed 2% of the
commission. Calculate how much 2% is of the sale price and include that information in your Claim, as
well as any documents you have to support the calculation. Remember that the information in the Claim
will be used by the mediator to try and resolve the dispute, so include all the supporting evidence.

Also keep in mind that the Respondent will be provided with a copy of the Claim. For that reason, you
will want to clearly set out the facts and use professional language in the Claim.

An Arbitration Claim form can be obtained from your Association or from ITSO’s website. Claims can be
sent to incidents@itsorealestate.ca.

Filing a Response

If you are the subject of a Claim then you will want to file a Response with ITSO. The Response must be
provided to the Professional Standards Manager within 10 days of receiving a copy of the Claim. A
Response should include:

i. A statement of those allegations in the Claim which are admitted, those which are denied,
and those of which the Respondent has no knowledge;
ii. A detailed explanation of the facts relied on by the Respondent to support the Response;
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iii. All supporting documentation; and
iv. An undertaking of the Respondent to be subject to and to abide by the decision of the
Arbitration Panel.

The same guidelines for filing a Claim apply here as well. Be specific in your Response, include all the
evidence that you want the mediator to consider, and be professional. A copy of your Response will be
provided to the mediator and to the Claimant.

Mediation

The mediator will contact both parties to try and informally resolve the dispute. The mediator will
decide what steps they want to take to try and arrive at a resolution, which may include meetings held
by electronic means or in person. Lawyers are not permitted to attend mediation meetings as the
involvement of lawyers tends to make things adversarial, which is contrary to the goal of mediation. The
entire purpose of mediation is to arrive at an amicable solution that is acceptable to both parties. That
said, even though lawyers are not permitted to attend mediation meetings, you could consult a lawyer
before the meeting.

Keep in mind that everything said during mediation is completely confidential. If the matter ends up
going to an arbitration hearing then nothing said during mediation can be raised at the arbitration
hearing, and the mediator cannot be required to attend or testify at an arbitration hearing. The
confidentiality of mediation discussions is intended to encourage an open and honest discussion about
the dispute, which could help arrive at a resolution.

At some point the mediator may make recommendations as to how the dispute could be resolved. The
recommendations themselves are not binding. However, if you and the other party agree on a
resolution, then the mediator will draft a settlement agreement. An executed settlement agreement will
end the proceedings, and is a binding contract that can be enforced by a court of law.

Arbitration

If an agreement cannot be reached at mediation then the matter will be referred to the Arbitration
Committee. Both parties will receive a Notice of Hearing, which will include a number of things that you
will need to review:

i. The date and time of the hearing;

ii. The location of the hearing;

iii. The Claim;

iv. The Response if there is one;

v. The names of the committee members on the Arbitration Panel; and

vi. Copies of relevant policies and procedures or links to where they may be found.

Make sure you look at who will be sitting on the Arbitration Panel. If you wish to object to any of those
panel members because you believe there is a reason they will be biased then you will need to notify
the Professional Standards Manager within 5 days of receiving the Notice of Hearing.



Think about how you are going to present your case at the hearing. You'll be able to testify to provide

oral evidence and introduce documentary evidence. You may also want to call witnesses to help prove
your case. If you choose to call witnesses then it is your responsibility to ensure they are aware of the

date and time of the hearing and are able to attend.

If the date of the hearing does not work for you either because you are unable to attend or one of your
witnesses is unable to attend, then you must notify the Professional Standards Manager as soon as
possible.

You'll have 10 days after receiving the Notice of Hearing to provide to the Professional Standards
Manager the names of your witnesses, if any, and all documentary evidence that you wish to introduce
at the hearing. This will likely be all the documents you relied on when filing your Claim or Response.
You’ll receive the hearing package at least 7 days before the hearing, which will include all the
documents for both parties as well as the names of the witnesses. Make sure you review the package so
that you can prepare your arguments for the hearing.

Once you have done that, you’ll need to decide if you want to be represented at the hearing by a lawyer
or someone else that you trust to advance your position. If you are going to be represented by a lawyer
then you must notify the Professional Standards Manager at least 5 days before the hearing.

The Hearing
The hearing will proceed in the following order:

a) Chair makes opening remarks;

b) Introduction of the Arbitration Panel and confirmation of no conflicts;
¢) Swearing in of Parties and witnesses;

d) Witnesses leave room;

e) Claimant presents evidence and calls witnesses if any;

f) Cross examination from Respondent;

g) Respondent presents evidence and calls witnesses if any;
h) Cross examination from the Claimant;

i) Questions from Arbitration Panel;

j) Closing statement from Claimant;

k) Closing statement from Respondent.

The Claimant will go first as the onus is on them to prove to the arbitration panel that they are entitled
to the fee or commission in question. They must introduce clear, convincing evidence of this fact.

Both parties should be polite and professional during the proceedings. When questioning your own
witnesses you are not permitted to ask leading questions (i.e., isn’t it true that | showed you the
property in question?). Try to ask open ended questions that allow witnesses to tell their story (e.g., tell
me what happened the day you saw the property).

Another thing to keep in mind is the restriction on hearsay evidence, which is something that you do not
have first hand knowledge of (e.g., my neighbour told me they saw a black cat). Arbitration panels are
not bound by the rules of evidence, but hearsay evidence does not give the other party at a hearing the
chance to question the person who actually saw or said the thing being introduced. The Arbitration



Policy prohibits hearsay evidence for that reason. You should avoid introducing hearsay evidence for
that reason, and be prepared to object if the party attempts to introduce evidence that may be hearsay.

You are entitled to request an adjournment during the hearing if you need a break or a few minutes to
collect your thoughts. Just keep in mind that it is up to the arbitration panel to decide to allow the
adjournment. If you are asking for an adjournment for a frivolous reason that will simply prolong the
proceedings, then the panel might not allow your request.

Once the hearing is over you, the other party, and any witnesses that testified will all be excused. The
arbitration panel will remain in the meeting to deliberate, and a copy of their decision will be provided
to you by the Professional Standards Manager as soon as possible.

Appeal Applications

Once you receive the appeal panel decision you’ll need to decide whether or not you want to appeal.
There are only two acceptable grounds for appeal, which are:

i. That there was a denial of natural justice; or
ii. The Arbitration Panel did not have jurisdiction to make the arbitration award.

The facts as determined by an arbitration panel are assumed to be true. You cannot file an appeal based
on an error of fact. Further, if you do choose to file an appeal application, keep in mind that you will not
be permitted to introduce new evidence at the appeal hearing.

If you decide that you have grounds to appeal, then you’ll need to submit your appeal application to
OREA within 30 days of receiving the ITSO arbitration panel’s decision. The appeal application will need
to be in the form required by OREA (set out in Schedule B to the Arbitration Policy) and accompanied by
the filing fee established by OREA.

When OREA receives an appeal application, theywill provide a copy of the application to the
Respondent. The Respondent will then be given at least 15 days to file a Response with OREA.

Preparing for the Appeal Hearing

OREA will then provide both parties with a Notice of Appeal, which will be provided to you at least 30
days before the date of the appeal hearing. The Notice of Appeal will include:

i. The Arbitration Hearing Package;
ii. Atranscript of the Arbitration Hearing; and
iii. The decision of the ITSO Arbitration Panel.

You’ll need to decide if you are going to be represented at the appeal hearing. If either Party will be
represented by a lawyer they must notify OREA and the other Party at least 5 days prior to the appeal
hearing.



Appeal Hearing

The hearing will be held pursuant to OREA’s procedures. After the hearing the decision will be provided
to both parties. This decision is final and binding and will be communicated to you as soon as possible
after the appeal hearing.



Summary of Important Time Frames

Claim and Response
e Claim must be filed within 180 days of the circumstances giving rise to the Claim arose
e Response must be filed within 10 days of receiving the Claim

Arbitration Hearing
® Object to hearing panel member or request hearing postponement no more than 5 days after
receiving notice of hearing
e Provide documentary evidence and names of witnesses to Professional Standards Manager
within 10 days of receiving notice of arbitration hearing
e Notify Professional Standards Manager that you will be represented by a lawyer at least 5 days
prior to arbitration hearing

Appeal
e File appeal application no more than 30 days after receiving the hearing panel decision

e Notify OREA and the other party that you will be represented by a lawyer at least 5 days prior to
appeal hearing
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General Sections

Application of Policy

a)

b)

This Policy applies to all users of the ITSO MLS® System including REALTORS® that belong to
member associations and REALTORS® that belong to non-member associations who have agreed
to the ITSO End User License Agreement (EULA).

This Policy will apply to disputes involving the division of fees related to a real estate transaction
including referral fees.

All Member Associations must either:
i. Handle disputes at their Association using the procedures substantially similar to the ones
set out in this Policy; or
ii. Forward Claimants to ITSO if they are contacted regarding a commission or fee dispute
where:
1. The dispute involves two Brokerages that belong to their Association and their
Association is delegating enforcement of this Policy to ITSO; or
2. The dispute involves one Brokerage that belongs to an Association that is delegating
enforcement of this Policy to ITSO and one Brokerage that belongs to an Association
that is enforcing the Policy at their Association or that is not a member of ITSO.

Definitions

a)

b)

d)

f)

g)

h)

“Appellant” means the Party that has filed an Appeal Application.

“Arbitration Act” means Arbitration Act, 1991, S.0. 1991, c. 17 as amended from time to time
and any successor legislation.

“Brokerage” means a brokerage that belongs to a Member Association or a brokerage that
belongs to a non-Member Association but is bound by this Policy as a result of using the ITSO
MLS® System and agreeing to the ITSO EULA.

“Claim” means a dispute between two Brokerages relating to the division, distribution, or
disposition of commission or fee paid or to be paid in respect of a transaction or transactions,
and shall also mean the written notice of such Claim as submitted by the Claimant.

“Claimant” means the Brokerage that has a Claim against another Brokerage.

“Member Association” means all Associations participating in ITSO and have entered into the
MLS® Services Agreement.

“days” means business days, which excludes Saturdays, Sundays, and days which are statutory
holidays in the Province of Ontario.

“in writing”” means on paper or email.

Amended October 16, 2024 2



i) “OREA” means the Ontario Real Estate Association.
j)  “Parties” means the Claimant and the Respondent or the Appellant and Respondent.

k) “Professional Standards Manager” means the person designated by ITSO to oversee execution
of this Policy.

I) “Response” means the Respondent’s written reply to the Claim or the Respondent’s written
reply to the appeal application.

m) “Respondent” means the Brokerage against which a Claimant has filed a Claim or the Party
involved in an appeal that did not file the Appeal Application.

3. Binding Arbitration

a) The provisions of this Policy shall constitute a binding arbitration agreement between the
Brokerages involved in a Claim.

b) All Brokerages must submit Claims to their Member Association or to the Professional Standards
Manager for resolution unless the Parties have mutually agreed not to arbitrate the Claim, in
which case their Member Association and the Professional Standards Manager must be notified
of that agreement in writing.

c) All disputes that fall within this Policy shall be submitted to the arbitration process described
herein. Where a Brokerage has failed to do so, this Policy may be pleaded and shall constitute
an absolute defence in any other action or proceeding.

d) All Brokerages are bound by the provisions of the Arbitration Act. If there are any
inconsistencies between this Policy and the Arbitration Act then the provisions of this Policy will
take precedent, unless the Arbitration Act specifically provides that Brokerage cannot contract
out of the particular provision of the Arbitration Act.

Il. Claim Process
1. Filing a Claim

a) All Claims must be in writing, signed by the Claimant, and must include:
i. Afiling fee of $1000;
ii. The amount in dispute or the basis on which the amount is to be calculated;
iii. A detailed statement of all facts relied on to support the Claim;
iv. All supporting documentation; and
v. Anundertaking of the Claimant to be subject to and to abide by the decision of the
Arbitration Panel.

b) The filing fee may be used to offset the costs of the arbitration. If the Claim is resolved without
a hearing the Arbitration Committee Chair may decide, in their sole discretion, that the filing fee
or a portion of the fee is to be returned to the Claimant.

Amended October 16, 2024 3



c) The Claim must be filed with the Professional Standards Manager no more than 180 days
following the date upon which the circumstances giving rise to the Claim arose.

d) The Professional Standards Manager may decline to take action if it is apparent on the face of
the Claim that ITSO does not have jurisdiction to hear the matter, or there is no merit to the
contention of the Claim. In this case, the Claimant shall be advised that the matter cannot
proceed.

e) If the Professional Standards Manager decides there is jurisdiction and merit to the claim, they
will forward a copy of the Claim to the Respondent within 5 days of making that determination.

2. Filing a Response

a) The Respondent will have 10 days after receiving the Claim to file a Response with the
Professional Standards Manager.

b) The Response must be in writing, signed by the Respondent, and include:
i. Astatement of those allegations in the Claim which are admitted, those which are denied,
and those of which the Respondent has no knowledge;
ii. A detailed explanation of the facts relied on by the Respondent to support the Response;
iii. All supporting documentation; and
iv. An undertaking of the Respondent to be subject to and to abide by the decision of the
Arbitration Panel.

c) The Professional Standards Manager shall forward a copy of the Response to the Claimant
within 1 day of receiving the Response.

d) The Professional Standards Manager may decline to take action if the Response makes it clear
that ITSO does not have jurisdiction to hear the matter, that the Claim was not filed within 180
days following the date upon which the circumstances giving rise to the Claim arose, or there is
no merit to the contention of the Claim. In this case, the Claimant and Respondent shall be
advised that the matter cannot proceed.

e) If the Respondent fails to deliver a Response within the 10 days, or fails or refuses to appear at
an arbitration hearing, the Arbitration Panel may still proceed with a hearing and hand down an
award based on the Claim and the evidence presented at the hearing.

3. Amendments and Supplemental Arguments

a) A Claim or Response may be amended or supplemented at any time prior to the Notice of

Hearing being sent to the Parties. The amended or supplemented Claim or Response (the

“amended filing”) must be provided to the Professional Standards Manager.

b) The amended filing will be provided to the other Party within 1 day of the Professional
Standards Manager receiving it.

Amended October 16, 2024 4



c) The Party that is provided with the amended filing will have 10 days to amend their Claim or
Response and to address any new arguments made in the amended filing and provide it to the
Professional Standards Manager.

d) The amended filing will be provided to the other Party within 1 day of the Professional
Standards Manager receiving it.

e) The Parties are not permitted to amend or supplement their Claim or Response after the Notice
of Hearing has been sent out or during an Arbitration Hearing.

lll.  Arbitration Committee
1. Composition of the Committee
a) The Arbitration Committee shall consist of 15 to 20 people.

b) The committee members must all be:
i. Brokers from different Brokerages; and
ii. Have belonged to an Ontario real estate association for at least 5 years.

c) All committee members must complete the training sessions required by ITSO.
2. Appointment of a Mediator

a) After receiving a Claim and a Response the Professional Standards Manager will appoint a
member of the Arbitration Committee to act as mediator.

b) The mediator must not:

i. Have any direct or indirect personal or financial interest in the Claim or in the matter
involving the Claimant or the Respondent;

ii. Be related to the Claimant or Respondent or any officer, director, shareholder, partner, or
employee of the Claimant or Respondent through blood, marriage, common law
partnership, or adoption;

iii. Belong to the same franchise or real estate brand of either the Claimant or the Respondent;
or

iv. Be involved in any other circumstance that could give rise to a reasonable apprehension of
bias.

3. Mediation Process
a) The Parties must try to resolve the dispute by mediation prior to arbitration.

b) The mediator shall endeavor to resolve the dispute and arrive at a settlement between the
Parties.

c¢) The mediator may take any reasonable steps to effect a settlement, including contacting the
Parties and any witnesses and arranging for a mediation meeting.

Amended October 16, 2024 5



d) The mediator may, in their sole discretion, decide if the mediation meeting will be held in
person or electronically.

e) The Parties are not permitted to be represented by another person at mediation meetings.

f) At the end of a mediation meeting the mediator may make recommendations, which are not
binding on the Claimant and Respondent.

4. Confidentiality of Mediation

a) All discussions between the Parties and the mediator during the mediation process are
confidential and privileged.

b) If the dispute proceeds to arbitration:

i. Neither Party may introduce statements made during mediation as evidence;

ii. The mediator’s report will not be made available to the Arbitration Panel or to the OREA
Appeal Panel if appealed;

iii. The mediator cannot participate in the arbitration hearing or appeal hearing in any manner;
and

iv. The mediator shall not discuss with anyone the statements made or the positions taken by
either party during the mediation process.

5. Conclusion of Mediation

a) If a settlement of the dispute is reached, the terms shall be reduced to writing by the mediator,
and shall be signed by both the Claimant and the Respondent. A copy of the settlement
agreement shall be given to the Professional Standards Manager.

b) If no settlement of the dispute is reached within a reasonable amount of time, as determined by
the mediator, the mediator shall advise the Professional Standards Manager and the dispute
shall proceed to arbitration.

6. Arbitration Panel

a) When a Claim is referred to the Arbitration Committee by the Professional Standards Manager
the Chair of the Arbitration Committee will appoint an Arbitration Panel.

b) The Arbitration Panel will consist of 3 members of the Arbitration Committee, one of which will
be appointed the Arbitration Panel Chair.

c¢) The committee members on the Arbitration Panel must not:
i. Have any direct or indirect personal or financial interest in the Claim or in the matter
involving the Claimant or the Respondent;
ii. Be related to the Claimant or Respondent or any officer, director, shareholder, partner, or
employee of the Claimant or Respondent through blood, marriage, common law
partnership, or adoption; or

Amended October 16, 2024 6



iii. Be involved in any other circumstance that could give rise to a reasonable apprehension of
bias.

7. Notice of Arbitration Hearing and Hearing Package

a)

b)

d)

e)

f)

g)

h)

The Professional Standards Manager will coordinate with the Arbitration Panel Chair to
determine a date for the hearing.

The Professional Standards Manager will prepare the Notice of Hearing and provide it to the
Parties at least 30 days prior to the date of the hearing.

The Notice of Hearing will include:

i. The date and time of the hearing;

ii. The location of the hearing;

iii. The Claim;

iv. The Response if there is one;

v. The names of the committee members on the Arbitration Panel; and

vi. Copies of relevant policies and procedures or links to where they may be found.

Either Party may object to the composition of the Arbitration Panel within 5 days of receiving
the Notice of Hearing. The objection must be provided to the Professional Standards Manager
in writing and provide reasons for the objection. The Professional Standards Manager will
coordinate with the Arbitration Committee Chair, who will have the right to:

i. Accept the objection;

ii. Reject the objection; or

iii. Appoint another committee member to the Arbitration Panel.

Either Party may request a postponement of hearing due to:

i. lliness, incapacity, or inability of the Party to attend on the date set for some reasonable
cause beyond the control of the Party;

ii. Inability of an essential witness to attend on the date set;

iii. Some other reasonable factor which would prevent the Party from presenting its case fully
and completely.

The Party seeking a postponement must notify the Professional Standards Manager as soon as
possible, who will take the request to the Arbitration Panel Chair. The Arbitration Panel Chair
will decide whether or not to set a new date.

The Parties will have 10 days after receiving the Notice of Hearing to provide documentary
evidence and the names of any witnesses they plan to call to the Professional Standards
Manager to include in the Hearing Package. All documentary evidence the Parties plan to
introduce at the hearing must be provided during this 10 day period.

The Hearing Package will include the Notice of Hearing, the names of witnesses, and all evidence
provided by the Parties.

The Professional Standards Manager will provide the Hearing Package to the Parties and to the
Arbitration Panel at least 7 days prior to the hearing.

Amended October 16, 2024 7



8. Hearing Procedures

a) The Parties may be represented at the hearing. If either Party will be represented by a lawyer
they must notify the Professional Standards Manager at least 5 days prior to the hearing, which
will be communicated to the other Party and to the Hearing Panel.

b) The Arbitration Panel may also have a lawyer at the hearing to advise them on legal matters or
procedure only. The Arbitration Panel lawyer will not be permitted to participate in the
deliberations or decision making process.

c) Hearings may be held in person or electronically.

d) The Parties and witnesses may testify to provide oral evidence in addition to the evidence in the
Hearing Package.

e) The Arbitration Panel will follow the procedures set out in Schedule A of this Policy. Any
requested change to the procedure in Schedule A must be submitted to Professional Standards
Manager at least 5 days prior to the hearing. The Arbitration Panel Chair will decide whether or
not to allow the change to the procedure.

f) Failure of the Respondent to attend the hearing shall not prevent the Arbitration Panel from
holding the hearing and making a determination on the matter.

g) If a hearing exceeds 1 day the Arbitration Panel will be entitled to reasonable compensation for
all time after the first day spent at the hearing and finalizing the decision.

9. Hearing Decision

a) At the conclusion of the hearing the Arbitration Panel will deliberate to arrive at a decision. If
there is not a majority decision from the Arbitration Panel the decision of the Chair of the
Arbitration Panel shall govern.

b) The Arbitration Panel may:

i. Dismiss the Claim;

ii. Order the Respondent to pay to the Claimant the amount or any part of the amount set out
in the Claim;

iii. Order that all or a portion of the filing fee be returned to the Claimant;

iv. Order the Respondent to reimburse the Claimant all or a part of the filing fee;

v. Order either Party or both Parties to pay the Arbitration Panel’s costs that exceed the filing
fee; and/or

iv. Make any other Order that the Arbitration Panel feels is fair and just in the circumstances.

c) The Professional Standards Manager will provide the Arbitration Panel decision to the Parties as

soon as reasonably possible after the hearing, which will be in writing, signed by the Arbitration
Panel Chair, and will contain the reasons for the decision.
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d) The decision of the Arbitration Panel shall be binding upon the Parties and shall be considered
effective as of the date of the decision unless otherwise set out in the decision.

V. Appeal to OREA

1. Appeal Application

a) Either Party may choose to appeal the Arbitration Panel decision, after which they will be
referred to as the Appellant. The other Party will then be referred to as the Respondent.

b) The only acceptable grounds for appeal are:
i. That there was a denial of natural justice; or
ii. The Arbitration Panel did not have jurisdiction to make the arbitration award.

c) The Appellant must file the Appeal Application with OREA within 30 days of receiving the
Arbitration Panel’s decision and provide a copy of the Appeal Application to the Professional
Standards Manager.

d) The Appeal Application must be:

i. Inthe form required by OREA set out in Schedule B;
ii. Accompanied by the filing fee established by OREA.

e) The Appellant shall reimburse ITSO for any costs incurred creating a transcript for the appeal
hearing.

f) The decision of the Arbitration Panel will be stayed pending the appeal.
2. Filing a Response

a) OREA will provide a copy of the Appeal Application to the Respondent and will notify them of
the prescribed time period for filing a Response, which will be at least 15 days.

b) When OREA receives the Response they will provide a copy to the Appellant.

c) If the Respondent fails to deliver a Response within the prescribed time period, or fails or
refuses to appear at the appeal hearing, the OREA Appeal Panel may still proceed with a hearing
and hand down a decision based on the Appeal Application, the Response if there is one, and
the Appellant’s testimony at the appeal hearing.

3. Notice of Appeal and Appeal Package

a) OREA will notify the Parties in writing of the date, time, and place of the appeal hearing, which
will be at least 30 days after the Appeal Application was filed.

b) The Professional Standards Manager will coordinate with OREA to prepare the appeal package,
which will include:
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i. The Arbitration Hearing Package;
ii. Atranscript of the Arbitration Hearing; and
iii. The decision from the Arbitration Panel.

4. OREA Appeal Panel

a) There shall be an OREA Appeal Panel consisting of at least 20 brokers that belong to OREA. The
Chief Executive Officer of OREA will appoint 3 people from the OREA Appeal Panel to act as
arbitrators at the appeal hearing.

b) The arbitrators for the appeal hearing must not:
i. Either directly or indirectly have any personal or financial interest in either of the Parties to
the Appeal;
ii. Be related by blood, marriage, common law partnership, or adoption to either Party or to
any officer, director, shareholder, partner, or employee of either Party; or
iii. Be involved in any other circumstance that could give rise to a reasonable apprehension of
bias.

c) The arbitrators at the appeal hearing shall have all the powers of arbitrators under the
Arbitration Act.

5. Appeal Procedures

a) Both Parties may be represented at the Appeal. If either Party will be represented by a lawyer
they must notify OREA and the other Party at least 5 days prior to the appeal hearing.

b) The OREA Appeal Panel may also have a lawyer at the appeal hearing to advise them on legal
matters or procedure only. The OREA Appeal Panel lawyer will not be permitted to participate
in the deliberations or decision making process.

c) Both Parties will be given the opportunity to present both oral and written arguments at the
appeal hearing.

d) No new evidence may be introduced at the appeal hearing.
6. Appeal Decision

a) The arbitrators of the appeal hearing may decide to:
i. Dismiss the appeal and uphold the Arbitration Panel decision;
ii. Grant the appeal;
iii. Amend the decision of the Arbitration Panel as they deem appropriate;
iv. Remit the matter back to the Arbitration Committee for a new hearing in whole or in part,
and at their discretion by a differently constituted Arbitration Panel;
v. Order that all or a portion of the filing fee be returned to the Appellant; and/or
vi. Order the Respondent to reimburse the Appellant all or a part of the filing fee.

b) The decision of the appeal panel arbitrators will:
i. Beinwriting;
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VI.

d)

ii. Be signed by the arbitrators; and
iii. Contain the reasons for the decision.

OREA will provide a copy of the appeal decision to both Parties and to the Professional
Standards Manager immediately after the Chief Executive Officer of OREA receives a copy of the
decision.

No Brokerage may prefer charges or sue for damages any agent or employee of OREA, or any
arbitrator on the OREA Appeal Panel, for any reason, for what they did or failed to do in the
administration of the provisions of this Policy, and this section is hereby confirmed as an
absolute defence against such charges or suit, and each Brokerage hereby waives his right to file
such charges or suit.

Miscellaneous

Discontinuing Proceedings

a)

b)

c)

d)

If either Party resigns or is terminated from their Association at any time during arbitration

proceedings, and consequently does not belong to any Member Association, the Arbitration

Committee may:

i. Hold the Claim and process in abeyance until the Party re-joins a Member Association, at
which time the process can resume; or

ii. Close the file.

If either Party resigns or is terminated from their Association but belongs to another Member
Association, or joins another Member Association immediately after leaving the other
Association, then the proceedings will continue.

Any time prior to an arbitration hearing, with agreement from both the Complainant and the
Respondent in writing, a Claim can be withdrawn and the file will be closed. Should either Party
wish to re-open the Claim they must apply in writing to the Arbitration Committee who will
decide whether the Claim should be re-opened.

If either Party resigns or has their membership terminated from all Member Associations after
an arbitration hearing decision but before an Appeal Application is filed, or at any time during
the appeal process, the Party shall be deemed to have waived all rights of appeal.

Communication of Awards and Failure to Comply with Arbitration Award

a)

b)

The Professional Standards Manager will notify a Member Association if an arbitration award
has been issued that involves a Brokerage belonging to their Association.

If a Member Association is handling arbitration at their Association then they must
communicate the outcome of those incidents to ITSO.
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c) If a Brokerage fails to comply with the decision of an Arbitration Panel the ITSO board of
directors may, without any further proceedings, suspend all ITSO services or permanently ban
the Brokerage from accessing ITSO services.

d) All Member Associations must cooperate with ITSO and take any steps that are necessary to
uphold decisions of Arbitration Panels that affect Brokerages belonging to their Association.

3. Documents and Correspondence

a) All letters, notices, or other documents required to be sent to a Brokerage will be sent via email
unless the Brokerage indicates they would rather receive correspondence by personal delivery,
courier, or registered mail.

b) All files, documents, correspondence, reports and records pertaining to a Claim shall be in the
custody, care and control of the Professional Standards Manager on behalf of the Arbitration
Committee and shall be considered confidential, not subject to access by any persons except as
necessary to carry out proceedings set out in this Policy.

4. Indemnity
No action or proceeding, either at law or in equity, may be brought by any Member Association or
Brokerage against ITSO, any ITSO director, or any Arbitration Committee member for any act or

omission in relation to the administration or enforcement of this Policy. This section may be pleaded
as, and shall constitute, an absolute defence to any such claim or action.
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Schedule A: Hearing Procedures
1. Hearing Procedure

The hearing will proceed in the following order:

a) Chair makes opening remarks;

b) Introduction of the Arbitration Panel and confirmation of no conflicts;
c) Swearing in of Parties and witnesses;

d) Witnesses leave room;

e) Claimant presents evidence and calls witnesses if any;

f) Cross examination from Respondent;

g) Respondent presents evidence and calls witnesses if any;
h) Cross examination from the Claimant;

i) Questions from Arbitration Panel;

j) Closing statement from Claimant;

k) Closing statement from Respondent.

2. Recording of Hearing

The hearing will be recorded by any means deemed appropriate by ITSO, which may include but is
not limited to audio recording or video recording. The hearing may not be recorded by the Parties.

3. Witnesses and Evidence

a) The Parties may call anyone as a witness including people who do not belong to a Member
Association.

b) Hearsay evidence is not permitted.

c) The Arbitration Panel is not bound by the rules of evidence or any other legal rules, but shall
consider the best evidence available.

4. Representation

If the Parties will be represented at the hearing then the Arbitrators may require all communication
to come from the representative other than when the Parties testifying to give oral evidence.

5. Powers of Arbitrators
a) The Arbitrators shall possess all of the powers of arbitrators under the Arbitration Act.

b) The Arbitration Panel may adjourn any hearing from time to time.
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Schedule B: Appeal Application Form

FORM A

NOTICE OF APPEAL

BETWEEN:
(APPELLANT)
-and -
(RESPONDENT)
1. The Appellant hereby Appeals the Award of the Arbitrators of the Real
Estate Board dated the day of , 20
2. The Arbitration Panel Chair was
3. The address of the Appellant is
4. The address of the Respondent is
5 The Appellant is a Member of the following Real Estate Board(s):

6. The Appellant Appeals the award for the following reasons:

[Note: If more space is required, attach additional sheets. Please ensure that your reasons for Appeal
are complete and detailed. ]

DATED this day of , 20

Firm Name

per:

Signature
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